DEPARTMENT OF THE TREASURY
INTERNAL REVENUE ‘SERVICE
WASHINGTON, D.C. 29224

TAX EXEMPT AND .

-~GOVERRMERT ENTITIES

-DIVISION

Contact Person:

BEC g
L 20 . Identification Numbe_r:

j : I

" Emplayer Identification Number: [N

, Wae have considered your application for recognition of exemption from federal

.. mcome tax under section 501(a) of the Internal Revenue Code as an organization
descyibed in section601(c)(3). Based on the information submitted, we have concluded: -

" thet yergio not qualify for exemption under section 501(c)(3). We have separately
considesed whether you qualify as a suppoiting organization under section 509(a)(3).
Based on the information submitted, we have concluded that you do- not qualify as a
s:ppomng organmaﬁon under section 509(a)(3) The basis for our conclusions are set

"You are a trust created under a trust document dated NN Your
application for exemption was poshnarkeF Your trust document states
that the situs of your trust is the state of and the trust shall be governed by the
iaws of that state. Your trust document’s *purpose” clause provides that you were

.organized for the purpose of establishing an organization that is d&ectibed in section
e 501(0)(;3) and section 509(a)3) of the Code.

. ..Section 2.5 ofymlrtust agreement pmvides thatin the event that you do not:
 oblain tax-exempt statiss under sections 501(c)(3) and 509(a)(3) of the Code, the assets
' 'ofthe tmst shaﬂ goto the_ family, as defined hereinin, as a contingent remainder.

. Secﬂan3120fwurtrustdowmentdmcnbesthetrustmembersofthe board as
Wr&g ofbwomembersfrmnﬂwclassmsshng of I = |



. and their descendants (the ‘— Famﬂy") Accondingly this provision of ybur trust
- dommmtdeﬁnes_FamiIY‘ for purposes- ofsechon 25. -

" inyouriefier dated ﬂmiﬁed four promissory notes. Your
' .._lalgesthanwasto for SN ot AR percent

annually. You made a second loan on NN to
| hforﬂ:esumof_at=pemefﬁintelﬁtperyeaf-
.uAmﬂ\eHoanmmadeto—on

f0r$-atF
interest annually. A fourth loan was made to IR for on
%at-pewemmm All of the loans were unsecured by. propelty or
asseisajrdwereappmvedbyyourboardofhustees

. Section 501(a) of the Code provides, in part, that organizations described in

- section 501(c) are exempt from federal income tax. . Section 501(c)(3) of the:Code
describes, in part, an-organization that is organized and operated exclusively for :
religious, charitable, scientific, testing for public safety, literary, or educational purposes, .
no part ef the net eammgs of which inures to the beneﬁt of any pnvate shareholder or
md‘mduel .

Sectlon 1 501 (ci3)1 (a)(1) of the Income Tax. Regulatlons provides that in-order for
an organization to be exempt under section 501(c)3) of the Code it must be both '
organized and operated exclusively for one or more of the purposes specified in such
section. ifan orgamzahon fails to meet either the orgamzahonal or operatlonai test, itis -

Seetnon 1.501 (c)(3)-1 (b)(4) pmvnd% that an organization is not orgamzed

‘ $6r one or more exempt purposes unless its assets are dedicated to an
~ememptpurpase An organization’s assets will not be considered to meet the.
organizalional test if its articles or law of the State in which it was created provide that
its assets would upon dissolution, be distributed to its members or shareholde'rs

_ Seeban 1.501 (c)(3)-1 (cX1) of the regulations provides that an organization will be
regarded as “pperated exclusively” for one or more exempt purposes only if it engages
+ prifaaily in activities which accomplish one or more such exempt purposes specified in
-SectinB01(cH3). An o:gamzation will not be so regarded if more than an insubstantial -
',past of s activities lsnot in furtherance of an exempt purpose

. ‘Smtion 1.501{cX3)-1(cX2) of the regulations provides that an organmtnon is not
. apma exclusively for one or more exempt purposes if its net eamnings inure in whole
or h mm the benefit of private shareholders or individuals.




< Section1 501(0)(3)-1(d)(1)(li) of the regulatrons provides that an organization is
. not organiaed exclusively for any of the purposes specified.in section 501(c)3) unless it
sérves publie rather.than private interests. Thus, to meet the requirement of this
- suldivision, it is necessary for an organization to establish that it is not organized or
: 'md for the benefit of private interests such as designated individuals, the creator -
or his family, sharehelders of the orgamzahon or persons controlled drrecbr or
- lndlﬁacﬂy, by such pllvate interests. .

, ln E Business Bure: ed States 326US 279 (1945), the Supremé-
Court stated thet the: presence of a single nonexempt purpose, if substantial .in nature,
- will preciude exemption-under section 501(c)3) of the Code, regardless of the number
. ar importance of statutorily exempt purposes. Thus, the operational test standard
* prohibiing a substantial nonexempt purpose is broad enough to include inurement,

" privade benefit, and qperatlonsthatfn.rMernonpmﬁt goals. ouisrdethe soopeofsectlon
- 501(@)(3)

- . Rev.Ruk 68-489 1968-2 C.B. 210, holds that an-organization will not jeopardize -
- . s epersption under section 501(c)3)of the Code, even though It distributes funds to
' arganizations, provided it retains control and discretion over use of the .
funds for seetion 501(c)(3) purposes. The revenue ruling states that the exempt
orgavizalien ensures use of the funds for section 501(cX3) purposes by imiting - .
- digdritions to specific projects that are in furtherance of is own exempt purposes. lt
- retains control and discretion as to the use of the funds and maintains records
&etabllsrmg ihatthe funds were used for secbon 501(c)(3) purposes

o lnﬂmw 31 T.C. 620 (1959), the court upheld
- _the:derial oRan organization that loaned funds to members of the founder’s family, even

. thoughthe loans were repaid. The court determined that loans to family members and"

unsecwed loans to friends of the founder and his family promoted private rather than
chamab!e purposes.

An _i—..irﬂ%rs_hlu_tmr.nw_a r, 827T.C. (1984), an organization operated
bingo atabarfortheawwed purpose of raising money for scholarships. . The board
. included the.bar owners, the bar's accountant, also a director of the bar, as well as two-

. - players. . The board was self-perpetuating. The Court reasoned that since the bar
. . ossess sontwlied the organization and appointed the organization’s directors; the -

B ‘acfivities of the organization could be used to the advantage of the bar owners: The:

. organization claimed that it was independent because there was separate accounbng
: andnopaymentsweregangtomebar TheCourtwasnotpersuaded ‘

.+ Arealisticiook at the operahons ofthesatwoent:hes, however, shows
- . that the activities of the taxpayer and the Pastime Lounge were s0
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interrelated as to be functionally msepamble Separate aocoun’angs of
" receipts and disbursements do not change that fact. .

) An organization.is not operated exclusxvely for charitable purposes, and'ihu's will
not quelify for exemption under section 501(c)(3), if it has a single non-charitable
~ purpose that is substantial in nature. This is frue regardiess of the number or -

.of the ogganization's charitable purposes. Better Business Bureau v. United

States 326 U.S. 278 (1045); Stevens Bros. Foundstion, Inc. v. Commissioner, 324 F.2d

633-(8th Cir. 1063), aff'g. 39 T.C. 93 (1962), cert. denied, 376 U.S. 969 (1964). :
. Operating for the benefit of private parties who are not members of a charitable class
constituies such a substantial nonexempt purpose. Old Dominion Box Co.. Inc. V.

e Uniied States, 477 F.2d 340 (4th Gir. 1675), cort.denied, 413 U.S. 910 0 (1673).

‘ Mﬁl

: "In order to quakfyfor exemption under section 501 (cX3) of the Code, you must
. estabiish that you are organized and operated exclusively for religious, charitable, or
educational purpeses and that no part of your net eamings inure to the benefit ofa

‘private fdividual or shareholder. An organization will not be regarded as being operated -

* exciasively for exempt purposes lfmonalhanan insubstanual partofrtsactrv:hes |s not"
mfw&malmofan exempt purpose.

: Private beneﬁthasboththlahveandquanhtaﬁve connotations. In the qualitative -
- sense, o be incidental, the private benefit must be a necessary concomitant of the activity -
' tl'tatbeneﬂEhepubhcatlalge,ie Mebeneﬁttothepubhcwnnotbeachlevedw:hout .
necessatily benefiting private individuals. See, e.g., Rev. Rul. 70- 186, 1870-1 CB. 128,in. . -
which it was found that it- would be impossible to awompllshthe organization's chantable.‘. :
. purposes. offcleaning ; and maintaining ‘a lake without providing benefits to certain private .
mwnels In the’ quantitative sense, 1o be incidental, the benefit to private interests
Mn&hasubstaﬁﬂdmmewnteﬂofﬂwwaanpuumbenemwnfemdbymeacﬁvny e

. Tobe quahtatlvely incidental, the private benefit to the_Famlly mustbe a:
‘concomigant of the activity that benefits the public at targe. On NN
‘%am I vou made unsecured loans totaling
- SNt your donors and two additional unsecured loans totaling $Elllll. The file
: dpasmundimte how you arrived at the interest amouits on the loan. There was no

n

" collaieral ondhe loan-ether than a promise to pay, and the interest rate does not seem
to- reflent the degree ¢f disk inherent in loaning funds to unsecured entities.  Your trustee
and ypur beard, two of whom are donors and at least one other person over whom they -

had influerce due to friendship or common business interests, authorized the loan, All

thesefactors indicate that the loan was not made at an arm’s length basis. As mdiwted_ .

" in Best Lock Corporation v. Commissioner, supra, unsecured loans to other entities
. right also be considered as being made for the personal purposes of the founder.




Ficsafore, thepmate beneﬁt has.been shown to be a necessary concomitant of the
activity beaefiting the public at large, and the-private benefit is not qualitativety

. in-ordef to be quantitatively incidental, the private benefit must be insubstantial in
" thecomtaxt of the averall public benefit. The [l Family has the benefit of dominion and .
mwermeuud,whbhbamdmeyhoﬂmatbebwmarketlmaastrateand: :
provided fitle or no benefit to the public at large. When measured lnﬂrecontextofthe :
mmmm thispnvatebeneﬁtlsnotlrmlbstanﬂal K )

' Fmﬂmenmm unlike ﬂ\e orgamzabon in Rev. Rul. 68-489, you did not distribute - . - l‘
fundg to a nonexempt entity to carry on 501(cX3) purposes. You loaned $ I of
.your cash.assets to promote the private interests of your donors. Similar to the . : : |

. organization in P.L.L. Scholarship v. Commissioner, supra, you are formed by your

g dommentpmdmg a contxngent remamder" in favor of the _ Famlly

doners,.contrelled by your donors with a board of directors selected by your-donors and

‘your astivties can be used to the advantage of your donors. You do not have a T

.+ conspunity-based beard of directors nor confiict of interest provisions-in your bylaws

. thatwilt supervise or:safeguard your program and ensure that you-are operated for
chayitable purposes. By making the unsecured loan of your assets, your directors

allowed yous net eamings to inure to the benefit of your founder and other persons. S
Tmyou are not operated exclusively for exampt purposes under the regulatlons - ' |

;] addltlon we arre unabie to rule that you quallfy for exemption from tax under
section 501(c)(3) of the Code based on the pertinent language in Article 2.5 of your trust: _

R Au;ﬁdez 5 of your trust document violoates the dedication of assets requirement .

. sestlm 1.501(c)3)-1(b)X4) of the regulations since the “contingent remainder” in favor -
" of the I Family will occur If you are not recognized under both section 501(cX3)
and 50B(a)(3) of the Code. Thus, you are not orgamzed excluswely for charitable
purposes.

: Further, the contmgent reversion contained in Arﬂicle 25 constnutes evidence of

privae inurement to the Il Family. Section 1.501(c){(3)-1(c)2) provides that an-
B .orgamzabon is not operated exclusively for one or more exempt purposes if its net
) 8 inuke.in whale or Iii part to.the benefit of private shareholders or individuals.
and I are both diréctors of your organization.. All of the funds of .
- YoM grganization, the principal and income, can be retumned to the -Famnly under.

Arﬂde 2.5 by virtue of the contingent reversion. You have not established that yournet -
eamings will not inre in whole orin part to their benefit. Thus, you are notoperated
exclusively fordlanlab!e purposes
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We have also.considered your apleon for supporﬂng orgamza’non status

. (rion-pmahebunda&m status) under sechon 509(a)(3) of the Code.

- Section 509(a}3)A), in effect, describes as a public chanty, anorganization . -
‘which is organized and at all times thereafter is operated, exclusively for the benefit of i
to petiorm the functions of, or to carry out the purposes of one or more specrﬁed
otgmons described in paragraph (1) and (2).

: Soetlon 509(a-)(3XB) of the-Code provid% that, in order to qualify under section - -:
509(a)(8), an organization must be. “operated, supervised, or controlled by,” 'supennsed'.‘ '
or contolled.in connection with,” or operated in connechon mth one or more pubhcly '
supp@rhed organmahons : .

Seetion 1 509(3)-4(9)(1) of the lncome Tax Regwlatlons pmwdes thatan
“opegated, supervised, or controlled by” relationship is established by the fact that a
majouity of the officers, directors, or trustees of the supylorting organization are
appeinted or elected by the goveming body, members of the governing body, officers
asting in their officlalicapacity, or the membership of ong or more publicly supported o
organizations. Each of the items “operated by,” 'supervsed by,” and “controlled by;” as -
used in sectioh 509(a)(3)(B), presupposes a substantial degree of direction overthe . -
policies, programs, and activities of a supporting organization by one or more, publicly
organizations. The relationship required under any one of these terms is
cempamle to that of a parent and subsidiary, where the subsidiary is under the
dinection of, and accountable or responsible to, the parent organization.

‘Section 1.509(3)4(h)(1) of the regulations -provnd&s that a “supervised or
contralied in connection with” relationship involves control or management of the
supporting organization in the same persons that control or manage the publlcly

supported organizations.

You havefailed to establish that you meet the nealahonshlp test of sectxon

- 509(a)@B)(B) of the Code. Your original frust document states that your board wiil be
" comppsed of two donors and three others. Although you contend that a majority of your .
.boand is appointed by the primary charity, your trust document gives the primary charity

no sich powes, Further, you have not shown that the primary charity has a substantial

- degreeof cordrol over your policies, programs, and activities. Therefore, you are not
' opepa!ed supervised, or oonimlled by” the pnmary ché mty You also are not




. “supervised or controlled in' connection-with” the primary charity, as your directors do
notaiso coatrol or manage the primary charity. In addition, for reasons detailed below, -
you €o not satisfy the “aperated in connection with® relationship test pmvided in sectlon
1.509(a}4()(1 ) of the regulaﬂons :

in order to be described as an opemmnoonnaetlonwrlh sechon509(a)(3)
_ofganization, an applicant must satisfy @ number of tests including (1) an integral part
: tast.esubpanofwhbhlsanm_@ﬁ&)anondnsquahﬂedpersonoomol
&aﬂd(s)angggm_ Youfallthesespectﬁctestsformereasonsmat
fn&!mv

ATT'EN’&IVENESS TEST
FAC’T S

- The punpose of your organization is to dlsuibute subskanhal% all of ﬁ:r,inoome
."to and for the use of various public charities and to help) the ~

.- “pripiary chaity”, carry out its purposes and perform its functions. Each yearatleast-
percesit-of the-net income of your organization will be distributed-to the primary charity.
You have amended your trust to provide that you wili distribute [llpercent of your
income fo the primary chanty This distribution to the primary charity will not represent a

“substantial part of the primary charity’s total support. Your “board”, which includes a
member appointed by the primary chanty, will meet with governing board to establlsh
the use of these distributions. .

: “In addthon your trust document provides that each year Bllpercent of the net
imomeaf your organization will be distributed among designated charities listed on

" Scheéhle A of your trust document, as determined by your organization. You have
amended your trust to provide that you will distributo lll percent. Finally, your:

- organizaion may make distributions of net income and of principal to such of the

;. designated charities as your organization may determine; _

s Yousn.lhlmttedmrmahonlnaletterdated_tmtthepnmary

!, chanitythet it had income of I in llll. The primary charity provided information
'-'thattt;ecewedmoomewtalhng_myearendm& In a letter .

you sald thatyou had not yet distributed any funds to the

. LAW ’

. Sewan 1. 50&a)-4(‘)(3)(m)(a) of the Regulations provides that a supporting
or@ﬁmzaaon coming under the “operated in connection with status make payments of -

[P A 1 A




"substamaﬂyallofr!smcometoorfortheuseofoneormrepubliclysupported .
- organizations, and the amount of support received by one or more of such publicly -

. suppested organizations is sufficient to assure the attentiveness of such organlzaﬂons to

theapesations of the.supporting organizations. In addition, a substantial amount of the
tpta,wm of the supperting organization must go to those publicly supported -
organizations that meet the attentiveness requirement of this subdivision with.respect to.
~ such supperting organization. Except as provided in (b) of this subdivision, the amount

of support received by a publicly supportted organization must represent a sufficient part-

ofﬂaeo;ganmbonstotalwpportso as to assure such attentiveness.
. ANAL}'.SIS.

. You meet the first part of the attentiveness test because your trust provides that
-7 you aresequired to pay all of your net income to publicly supported organizations. -
.- Howsener, you fail to. qualify for public charity status under section 509(a)(3) because
" you do not meet the second past of the test as enunciated in section 1.509(a)-
4(i3)(#HiXa) of the regulations. The Foundation represents that it had income of

in L . You contributed no funds in There is no information in the file

 that you provided support to the primary charity. in lll. Therefore, the-amount of
..support that you proside to the Foundation is far short of the amount necessary to gam
- its atteritiveness to your eperaﬁons

CONTROL AND ORGANIZATIONAL TESTS:
o FAcTs ' |

Disqna%d persons (DPs)wiﬂmthemeanng of section 4946 of the Code
:eueld%wtd -overyour organization in a number of different ways. Consider the
.follamng feras regarding your trust document:

. Asticle 2.2.2, ofﬂmeTmstdowmeMpmwdesﬂlatlfmeBoardmakasno :
dilecbons io the “Trugtee" as to distributions o the designated charities, the Trustee :
. shail smake stuch distributions as in his “sole and absolute discretion shall determine.”

Astigle 2. 4. ple% that in the event the Trustee determines, in Trustee’s sole
that the Trust fund is too small to economically administer, .
ther; insugh event, the Trusiee shall distribute the Trust Fund in its entirety outright and'
free of st #0.such organization or organizations as described in Section 170(cX2) of
- the Code asthe Tnme in Trustee’s total and oormlete discretion, shall determme

~ Adticle Hll of your trust document establishes two members of the Board as
canansmgoffanﬂy mmbersofmesubshnhal contributors, who are DPs One Board
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| mémbéer';s.abpomedby the primary charity. The other two members are initially named
in Articla 3.4:3., mtwhenavaeancyshauoccurmthrespeatothesehnoqamed ;

- membeos the vaaancy is filled by majonty vote of the remaining Board. -

.F.inaﬂy. the injlial Board of Directors includes T - who
. ag substantial centributors, are disqualified persons under section 4946(a)(1)(A) of the -
- Code. ‘Also included is .brothertoﬂlgattomeywhoprepare'dyour
.-fForm 1023 Exempbion under section 501(c)3). Your minutes dated
ﬂ:‘m all three are members for life. Also, you will pay NN
: _ a yearin compensation in addition to his expenses incurred while carrylng on

. +..  Section 5809(a)(3XC), in effect, provides that public charity status under section
" 509(a)3) is precluded for an organization that is controlled directly or indirectly by one

-ormoredisqualified persons (as defined in section 4946) other than foundation
manggers and othem)an one or nmore organizatioris deecnbed in paragraph (1) and (2).: -

Sed:on 1 509(a)-4(j)(1) of the regulations provides:

. Thatifapersonuhozsadisquahﬁed person.with respecttoasupporﬂng
. organization, siich as a substantial contributor to the supporting organization, is
appoisited or designated as a foundation manager of the supporting organization by-a
; pubucly supported beneficiary organization to serve as the representative of such
publicly:supported organization, thén for purposes of this paragraph, such person willL.be -
- regasded as a disqualified personramermanasarepresentaﬁveofthepubhcly : :
: ;,suppnrted onganizﬁon

An organization will be considered “controlied,” for. purposes of section 509(a)(3) .
if the disquialified persons, by aggregating their votes or positions of authority,
" may reguire such orgamzaﬁon to perform any act which sngmﬁwntly affects its
operations of may . .
prevent such ongamzaﬂon from performing such act. This mcludes butisnot -
timited to, the right of a substantial contributor or his spouse.to designate ‘
annually the recipients, from among the publicly sipported organizations of the
: maomeawibmable to his contribution to the supporting organization.

Thus, ffﬂlegmemngbodyofafoundation is composed of five trustees, none of
* whom has veto-power over the actions of the foundation, and no more than two
. hustees are at any time disqualified persons, such foundation will not be
- .. tonsiderad controlled, directly or indirectly, by one or more disqualified persons.
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by reason of this. eiaot alone However all pertinent facts and orrcumstanoes
incluging the nature, diversity, and income yield of an organization's holdings, the: -
" {ength of time particular stocks, securities, or other assets are retained, and its .
manner of exercising its voting right with respect to stocks in which members of
- $he governing body also have some interest, will be taken into consideration.in
determnining whether a disqualified person does in fact indirectly oontrol an

Seehon 1 509(a)-4(d)(4)(‘) of the: regulations provides in part that an organization " -
opetmd in connection with® must designate the “specified” supported organizations by
nanRe. A supporting.arganization which has one or more “specified” organizations
designatedfry namejin its articles will not be considered as failing the test of being -
. argapized for the bemefit of “specified” organizations solely because Its articles . . . (a)
- Peryait a publicly supported organization which is designated by class or purpose rather
- than by.name, to be substituted for the publicly supported organization or organizations = -
designated by name in the articles, but only if such substitution is conditioned upon the : -
ocourence.of an event which is' beyond the control of the supporting organization, such -
" asiagsiof exemptlion, substantial failure or abandonment of operations, or dissolution of

_ thambhdy supported organization or organizations desrgnalzed in the articles.

' ‘Rev. Rul: 80-207, 1980-2 C.B. 193, held that for purposes of classrﬁcatron asa

supportrng organization under section 509(a)(3) of the Code, an employesof a .
corporation owned: (ever 35 percerit) by a substantial contributor, a disqualified person,
will be. oonsrdemd under the mdrradc control of a dlsqualiﬁed person for purposes of the
oommmst. .

Rev. Rul. 80-207 provrdes the followmg analysrs

Because one of the orgamzahon s directors is a.disqualified person and nerther
the disqualified person nor any other director has a veto power over the
organization’s aclions, the organization Is not directly controlled by a disqualified -
‘person under section 1.509(a)-4(j) of the regulations. However, in determining
whether an ogganization is indirectly controlled-by one or more disqualified .
persons, one circumstance o be considered is whether a disqualified person is in.
a position to influence the decisions of members of the organization’s goveming ‘
bedy who arenotthemselvas disqualified persons.

Rev. Rul. 79-197, 1979-1 C.B. 204, holds that a newly created organization did

not queﬂy for status as a supporting organization under section 509(a)3); ratheritwas . -
assificd s a private foundation. The facts of the Ruling provide, in part, that the '
. .organization will pay its future income, until a specific dollar amount has been paid, to~ -
spe@edprmmmmng under%chonsog(a)(1)or(a)(2)ofthe Code named in -
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#is astieles of organization. After payment of a specific amount to specified public
“chasities, the organization will dissolve and distribute the remaining assets to such

g puiic charities that a contributor to the organization named in the organization’s articles -

‘of organization selects. Rev. Rul. 79-197 concludes that the subject organization, after
payment of the specific amount, was not required by its articles of organization to

- support public charities that are designated by name. Because the organization was.

" not erganized to support specified organizations, it was not a supporting organization.

- Your Trust document, under Article lil, establishes a "Board™ consisting of five
-fpersons, one of whom is.appointed by the primary charity and two of whom are -
membsvs of helJJJll Family. In addition to the “Board”, the Trust documeritnames a
“Trusies” who is a substantial condributor and thus a disqualified person under section -
. 4946 1¥(AY of the Code. The “Trustee” is granted significant and substanﬂal authority -
'as@ad:shﬂwﬁomandevanastoTrustadnﬁnmhon : :

E Asndlmdnﬂiafacts,Arﬁde222 ofmeTmstdowmentprovrdesﬂmatifme
: Boamd makes no directions 1o the “Trustes” as to distributions to designated charities, .-
the Trustae shall malye such distributions as in his “sole and absolute discretion shall

. determine.” In-other words, by not acting, the Board.is allowed to tum over control of

the Tsust to the “Trustee." Since the “Trustee™ is a DP, this is a clear violation of the
* contred prohibition- under section 1.509(a)4(j) of the regulations. The same problem
appeais.again in Article 2.2.3. Further examples of the control exercised by the
“Trustes” at the expense of the Trust's Board are the powers granted to the “Trustee” .-
. upder Asticles 2.6, 2.11, and 2.12 of the trust document. While the Board would appear
' tohaueﬂ\ealmorﬂytoovemdemeTmsteemmmpeawmepowersgtaMedm SR
Article 2.6, suchpwterandauﬂ\omyisemusedonlylfﬂweBoamChooseswovemde
the Trusiee. The language of Article 2.6.. providing that such powers "may” be :- o
exencised by the Board, suggests that the powers, as a practical maﬂer will mosﬂybe .
_emamsedbytheTrume . N :

As.set forth in the facts, the Trustee has the power under Article 2.4 to deter'mine,.
_inthe Trustee’s sole-and complete discretion, that if the Trust s too smallto
-@copamically administer, the Trustee shall distribute the Trust Fund in its enhrety

" - . .oulright and frea of trust to such organization or organizations as described in section’ ) .

- 170fo)}(2) as the Trustee shall determine. The power of the Trustee in paragraph24|s :
- achkar and unambiguous violation of the requirements imposed on supporting ’
. omjanizations. There s no provisa as to a Board direction, and the Trustee’s discretion
.- @9 o charilable recipients is not limited to the designated charities. This is notonly a
__ violation,of the contral prohibition by disqualified persons as discussed in the preceding
"~ paragraphs (see section 1.509(a)-4()(1) of the regulations), but t is a clear violation of

el s .
e AT T
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the organization testunder section 1 509(a)-4(d) of the regulahons l:mmng support to .

* spegifled designated charities.

Tisls kind and amount of dlsaeﬂon in the Tmstee a disqualified party, is exactly the .

Windefiliscastion the Seivice held was disqualifying in Rev. Rul. 79-197, supra. The

. factsalthat auling indicats that a newly created organization will pay its future income - .

uniil a-specific amount has been paid to specified organizations that are named inits -
- grficlesgf organization. After the organization has paid out the specific amount to the

- supposied oiganization, the supporting organization will dissolve and-it will distribute its .

assess # such charitable organizations that a contributor named in its articles selects.

Rev. Rul. 79-197 holeis that the organization Is not required by its articles to be operated

to support organizations designated by name. This is precisely the case with your - .
" organksation by virtue.of Article 2.4. You are not required by your articles.to support

designated by name at any time that the Trustee determines that the. tmsi

be»temunated

- Asdiscussed, theTrustees powers also violate the sechon509(a)(3) orgamzatuon'
- test. in-Quexie Charitable Fund v, U.S,, 603 F.2d 1274 (7" Cir. 1979) the trust ..
- docuent allowed the trustes to transfer the income to a charity other than the -

desigrsted charity when, In the trustee's discretion, the charitable uses shall become ~

. unnesessary,.undesifable, impracticable or no longer adapted to the needs of the o
" public. The court found that such language failed the organizational requirement of

section 1.609(a)-4(d)}(4)(1)(a) of the regulations. Just as discretion of the trustee was a |
crucial factor in the caurt’s decision in the Quarrie case, the discretion of the Tmstee in-

awhda 2.4 violates the orgamzatlonal test.as to your organization.

L Seeﬁen 1 509(3)-4(d)(4)(’)(a) of the reguiations allow a change of support of .
spegifier designated charities only under certain situations and only when the trust

doeament contains specific Ianguage allowing for such dlscreuon Your Trust aontains :

no such language .

Retuming to the control test, dvsquallﬁed persons-are in a posiﬂon to oontrol the
Boand, directly or indirecily, for several additional reasons. The initial Board of Directors

.is contrelied bi disqualified persons. Since two of your trustees are DPs and a third,

is the brother of the lawyer who is assisting you in the application
proeess 501 c)(3)-exemption. This retationship puts him in a position to be under the
Family similar to the situation described in Rev. Rul. 80-207,

, g.m. Undefmefads.ﬁ\ree of the five members of the Board are elﬂwerdlsqualsﬁed
pemons orunder the influence of disqualified persons.

: Muaderﬂ'aeoontml test, there is the additional problem of selecting riew
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membersof the Board. Under Article 3.1.3., one Board member is appointed by the
primary chexity and o Board members consist of family members of the IR
Family. The othertwo Board members are named in Article 3.1.3. but when a.vacancy
shall oocur with respect to these two named members, the vacancy is filled by a
+ fajority vote of the.remaining Board. Since the remaining Board consists of two DP
Baoal mmbiers, these DP members may either. exercise majority controt of the .
- selestion of the vacant Board members (if they hold a two to one majority) or they may

- exextise coritrol by having.a veto power in that their two votes offset the two-votes of the
non-DPF Board members. Section 1.508(a)-4(j)1) of the regulations, supra.

" Afurther indication that you are.controlled by your donors is that a substantial
‘ameunt of your assets are tied up in unsecured loans to your donors and others..

. Acoordmgly your q:gantion is controlied by disqﬁaliﬁed persons wnthin the .
- meaning of section 508(a)(3}(C) of the Code, and fails.the section 509(a)(3)

. omganizat

o dn surmary, your organization fails to qualify under section 509(a)(3) of the Code -
-~ Inthat itails to qualify under the “attentiveness test”, the organizational test, and the

Determinations

o In summary, you do not qualify for tax exemption as an organization described in
. section 501(c)(3) of the Code.  Nar, separately, are you excludéd from private ,
foundation status under section 509(a)(3) of the Code.. You must file federal income tax.
' retums. o . : \ ‘ .

- Contributions to you are not deductible under section 170 of the Code. - -
You have the right o protest this ruling if you befieve it is incorrect. To protest, you

- should submit a statement of your views o this office, with a full explanation of your
- reasoning. This statement, signed by one of your officers, must be submitted within 30

days from the date of this letter. You also have a right to a conference in this office atter-

your statement is submitted. You must request the conference, if you want one, when:

" youfile your. protest etatement. If you are to be represented by someone who is-not one

" of yaur officers, that person will need to file a proper power of attomey and otherwise
. qualify under our Conference and Practices Requirements. o

. Hyou do not protest this ruling in a timely manner, it will be considered by the
Interngl Revenue Semvice as a failure to exhaust available administrative remedies.

- Section 7428(b)(2) ofthe Code provides, in part, mat'a; declaratory judgement or decree
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: underﬂ;ie seehon shall not be issued ir any proceeding unless the Tax Court, the -
United States Court of Federal Claims, or the District Court of the United States for the
Districtiof Catumbia determines that the organization involved has exhausted

. adrainistrative remedies- avallable fo it within the interal Revenue Service..

¥we do nothearfrom you within 30 days, this ruling will become final and a copy

wsﬂheiolwamed to the Ohio Tax Exempt and Govemiment Entities (TE/GE) office.

‘ Thereafter, any que&lonsaboutyourfederahmometaxsbah:sshouldbedwectedto
that office, either by calling 877-8298-5500 (a toli free number) or sending. -

ence fo: Internal Revenue Service, TE/GE Customer Service, P. O Box

- . 2508, Cincinnatl, OH 45201. The appropriate State Ofﬂdals will be notified of this -

acﬂonmamdanoewtm Code section 6104(0)

g When- aendmg additional letters to us with respect ho this case, you w:ll exmdlte
their. leeelpt by using the following address:’

_lmema!Reven

1111 Constitution Ave, N.W.
Washington D.C. 20224

i you have any questions, please contact the person whose name and telephone
numberaaeshwn inthe heading of this letter.

Smcerely.
(siswd)_
I

" Manager, Exempt Organizations
Technical Group 4 .




